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What Is Assault Leave?
Texas Education Code §22.003

In addition to all other days of leave provided by this section or by the school district, an
employee of a school district who is physically assaulted during the performance of the
employee's regular duties is entitled to the number of days of leave necessary to recuperate
from all physical injuries sustained as a result of the assault.

At the request of an employee, the school district must immediately assign an employee to
assault leave and, on investigation of the claim, may change the assault leave status and
charge the leave against the employee's accrued personal leave or against an employee's pay
if insufficient accrued personal leave is available.

Days of leave taken under this subsection may not be deducted from accrued personal leave.

The period provided by this subsection may not extend more than two years beyond the date
of the assault.

Notwithstanding any other law, assault leave policy benefits due to an employee shall be
coordinated with temporary income benefits due from workers' compensation so that the
employee's total compensation from temporary income benefits and assault leave policy
benefits equals 100 percent of the employee's weekly rate of pay.



Texas Penal Code Assault with
Bodily Injury:

A person intentionally, knowingly, or recklessly;

Engagesin an act, e.g., hitting, kicking, pushing, yanking, running
into, throwing something at, pushing someone else into, another
person; and

That act results in bodily injury to the other person.

The Texas Penal Code defines "Bodily injury" to mean physical pain,
illness, or any impairment of physical condition.



Do criminal charges have to be filed in order
to receive assault leave?

NO!

Texas Education Code §22.003(c): an employee of a school
district is physically assaulted if the person engaging in the
conduct causing injury to the employee:

(1) could be prosecuted for assault; or

(2) could not be prosecuted for assault only because the
person's age or mental capacity makes the person a
nonresponsible person for purposes of criminal liability.



Scenario:

Teacher re-directs 4"-grader to return to his seat and stop
bothering others. She glances around the classroom and
responds to a student raising her hand seeking help with a
math problem. Just as she reaches the student’s desk, the
other student charges, rams hard into the teacher’s back,
causing her to topple over a student desk, landing on the
floor on her back after striking another desk as she fell.
Immediately she feels pain in her back, neck, and left arm
and has trouble slowly getting to her feet.

What should the teacher do next?



What should | do if  am Assaulted At Work By A Student?

- Call for help, either from administration, your school resource officer, or a campus
security officer. If there is no response and you are in danger of immediate bodily
harm or death, call 911;

- Once the immediate situation has been addressed, make an incident report and
disciplinary referral. If you want the student removed from class, state in the
disciplinary referral that the basis for the request for removal is that the student
assaulted you, causing injury, and that you do not consent to the student’s return to
class;

- Go to the nurse’s office for a preliminary assessment. Get a copy of any paperwork
prepared by the nurse;

- See the campus employee who handles workers’ compensation matters for a
referral to the District’s physician. Be sure to get a copy of the "Work Status Report”
from the physician;

- If you are required to miss work in order to care for physical injuries, are
eriencing pain, or are having trouble properly functioning because of the assault,
st assault leave through the district’s absence reporting process.



At minimum, if you are still experiencing pain, have other
physical injuries, and/or are having trouble properly
functioning because of the assault, request Assault Leave
through the District’s absence reporting process.

The school district is legally required to provide Assault Leave
as an option when making an absence report/leave request.
Upon request the school district must place the employee on
assault leave but may further investigate.

Call the TCTA Legal Department for consultation, advice, and
further assistance.



How do Assault Leave and
Workers Compensation Work
Together?

All assault leave cases are potentially also workers
compensation claims.

Texas Education Code § 22.003 states in relevant part, that
"assault leave policy benefits due to an employee shall be
coordinated with temporary income benefits due from
workers' compensation so that the employee's total
compensation from temporary income benefits and assault
leave policy benefits equals 100 percent of the employee's
weekly rate of pay.”



Assault Leave is different from Workers’ Compensation

e The Assault Leave statute is remedial in nature and
should be construed broadly.

e Assault leave injuries are also covered by workers’
compensation, but Assault Leave provides additional
protections and benefits.

e Recuperation criteria and monetary benefits are NOT
the same as those for workers’ compensation
purposes.



Assault Leave provides for:

e 100 % of your pay from your first day of absence due to
an assault related injury;

e No deduction from your accumulated leave;

e Coordination with workers’ compensation pay benefits
(TIBs);

e Up to two calendar years of leave if necessary;

Employment protection during the term of leave.



Potential issues which your TCTA Attorney may provide
advice and representation if necessary:

e "It wasn't an assault; it was an accident.”

e Filing an Assault Complaint with law enforcement;
e The student responsible for the assault is younger than
ten-years of age;

e The district claims that the assault is not what caused
your injury;

e Returning to work from assault leave, including
assistance with potential accommodations.



Teacher was highly allergic to peanuts. Her students intentionally exposed her to peanuts on two
occasions by rubbing candy containing peanuts on her desk. The day after the second exposure, the
teacher's husband emailed her school that he had taken her to the emergency room for swollen eyes and
lips. Over the next few days, the teacher emailed school personnel to update them on her continued leave
and medical treatment, which included steroid injections and infusions and treatment received at a
hospital.

Approximately three weeks after the teacher was exposed to the peanuts, the teacher's husband emailed
the district to let them know that the teacher was in the hospital. About a week later, the district emailed
the teacher to let her know that she had exhausted her personal leave. At that time, the teacher
requested assault leave.

As required by the statute, the districtimmediately placed the teacher on assault leave at her request and
began to investigate her claim.

In response to the district's investigation, the teacher provided the district with a form titled,
"Certification of Health Care Provider for Employee's Serious Health Condition When Requesting
Temporary Disability or Extension of Temporary Disability" (Disability Certification Form). The healthcare
provider completing the Disability Certification Form was a rheumatologist. In the form, the doctor noted
that the teacher "continues to have diffuse muscle pain, joint pain. Not sure if her flare [up] is related to
her underlying autoimmune disease, or flare of fibromyalgia. She reports her symptoms got worse after
she was exposed to peanuts in the classroom." The doctor also noted on a different form that "She
continues to have diffuse muscle pain, joint pain" and that "Symptoms begin [sic] to flare up due to
peanut exposure. She also has fibromyalgia which can flare up any time."

Following receipt of this documentation, the district stopped paying the teacher assault leave and the
cher filed a grievance.



While the grievance was pending, the teacher fainted, fell and suffered a cervical herniated disc,
which required surgery. The surgeon observed that the teacher was hypersensitive to multiple
agents, noting that "throughout the course of my care for this patient, it has become evident to
me that patient has extreme hypersensitivities to multiple agents in addition to her
autoimmune diagnoses including lupus and rheumatoid arthritis for which she take [sic]
multiple medication including anti-TNF agents." He went on to describe several reactions the
teacher had during his treatment of her to various agents related to her surgery, including
severe reactions to a routine steroid-lidocaine injection and adhesive bandaging, as well as
postoperative medication. The surgeon concluded that that "in the approximately 2.5 months
that | have been caring for this patient, | have concluded that she has extreme hypersensitivities
well beyond that of most other allergy and autoimmune patients that | have encountered in my
experience." He noted that she "receives steroids routinely for her autoimmune conditions" and
was still recovering from the exposures related to surgery three weeks later. Based on these
observations, he opined, "Given my experience with this patient, | do believe that, in reasonable
medical probability she has been unable to work due to illness and consequent injury resultant
from extreme hypersensitivity reactions to offending agents that she was repeatedly exposed
to while at work."

The district argued that it properly stopped paying the teacher assault leave because the
medical evidence suggested other causes for the teacher's symptoms, including an underlying
autoimmune disease and/or fibromyalgia. It argued that even if even if peanuts initially caused
an allergic reaction, the duration was unclear, and there were other causes for the teacher's
symptoms.

The Commissioner of Education agreed with the district and found that the evidence did not
conclusively establish that the teacher's leave was caused by a sustained allergic reaction to the
peanuts the students exposed her to. Therefore, the district was lawfully entitled to stop paying
her assault leave.
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